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Columbus Gas Co. v. Freeland, 12 Ohio 
St. 392 ; Ottawa Gas Light Co. v. Thomp- 
son, 39 111. 599 ; Cleveland v. Citizens 
Gas Co., 20 N. J. Eq. 201 ; Manhattan 
Gas Co. v. Barker, 36 How. 238 ; Broad- 
bent v. Imperial Gas Co., 7 DeG., M. & 
G. 436 ; Watson v. Gas Co., 6 Upper 
Canada 262. 

As to nuisances from tanneries, see 
Rex v. Pappineau, it Stra. 686 ; Pinck- 
ney v. Ewens, 3 L. T. (N. S.) 741 ; 
Ellis v. Stale, 7 Blackf. 534 ; Howell v. 
McCoy, 4 Rawle 256 ; State v. Street 
Commissioner, 7 Vroom. (N. J.) 284. 

As to slaughter -houses, see Phillips v. 
State, 7 Baxter (Tenn.) 152; Fay v. 
Whitman, 100 Mass. 76 ; Attorney- Gene- 
ral v. Steward, 20 N. J. Eq. 415 ; 
Minke v. Hopeman, 87 111. 450 ; Bishop 
v. Banks, 33 Conn. 118. As to cattle- 
pens : Illinois Central Railroad Co. v. 
Grabill, 50 111. 241. 

As to blacksmith shops, see Whitney v. 
Bartholomew, 21 Conn. 213 ; Norcross v. 
Thorns, 51 Me. 503 ; Rayr. Lynes, 10 
Ala. 64. 

As to stpam-engines, see Brightman v. 
Bristol, 65 Me. 426, 435 ; Mayor, frc, 
of Baltimore v. Radecke, 49 Md. 217 ; 
Galbraith v. Oliver, 3 Pittsburgh 79 ; 
Losee v. Buchanan, 51 N. Y. 476. 

As to railroads, which are nuisances 
if not constructed in a place authorized 



by law and operated in a proper man- 
ner, see Commomvealth v. Erie, Src, Rail- 
road Co., 27 Penn. St. 339 ; Harrington) 
v. St. Paul, frc, Railroad Co., 17 Minn. 
215 ; Steumrt v. Raymond, 7 S. & M. 
568 ; King v. Morris $• Essex Railroad 
Co., 18 N. J. Eq. 397. 

As to soap-boilers, see Rex v. Pierce, 
2 Shower 327 ; Belleny v. Com!), 17 Fac. 
Cas. (Sc.) 159 ; Dana v. Valentine, 5 
Mete. 8 ; Howard v. Lee, 3 Sandf. 28! ; 
Radenhurst v. Coate, 6 Grant's Ch. 
(Out.) 140. 

A bawdy house is a nuisance, per se: 
Givens v. Van Studdiford, 4 Mo. Ap. 503 ; 
Hamilton v. Whilridge, II Md. 128; Ely 
v. Board of Supervisors, 36 N. Y. 297. 

A planing-mill is not a nuisance, per 
se : Duncan v. Hayes, 22 N. J. Eq. 25 ; 
Rhodes v. Dunbar, 57 Penn. St. 274. 

A powder-house located in a populous 
part of town is, per se, a nuisance : 
Cheatham v. Shearon, 1 Swan (Tcnn.) 
213 ; Wier's Appeal, 74 Penn. St. 240 ; 
Myers v. Malcolm, 6 Hill (N. Y.) 292. 

A wooden flouring-mill is not per se, 
a nuisance : Minneapolis Mill Co. v. 
Tiffany, 22 Minn. 463'. A corn and 
flouring-mill in a city is not, per sc, a 
nuisance : Green v. Lake, 54 Miss. 540. 
But it may become a nuisance : Cooper 
v. Randall, 53 111. 24. 

Henkt Wade Rogers. 



Supreme Court of Massachusetts. 
HARRIS v. CARMODY. 

A note and mortgage given by a father to the plaintiff, under threats to prosecute 
and imprison his son for an alleged forgery of the father's name, may be avoided by 
the father on the ground of duress. 

This defence need not be specially pleaded to a complaint under Gen. Stat. e. 
1 37, to recover possession of the mortgaged premises. 

Action under Gen. Stat. c. 137, to recover possession of land 
conveyed by one of the defendants in a mortgage deed to plaintiff; 
the other defendant claimed under a prior unrecorded deed of the 
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same premises with notice to the plaintiff. In another suit, the 
plaintiff' sued the defendant, Lott Carmody, upon several promissory 
notes indorsed by him ; the defendant set up in that suit, that the 
indorsements were not made by him, but his pretended signatures 
were forged by his son ; and a settlement was made, under which 
the defendant gave his note for $1000 secured by a mortgage of 
his real estate. In the case at bar, the defendant sought to avoid 
this mortgage on the ground of duress. There was evidence that 
he was induced to execute it by threats of the prosecution and 
imprisonment of his son. The court below instructed the jury as 
to what would constitute duress, and then ruled in substance, that 
the defendant could avoid the mortgage by proof of duress to his 
son. The verdict was for the defendants and the plaintiff excepted. 

W. D. Northern! and E. F. Stone, for plaintiff. 

P. O'Loughlin and Jno. M. Raymond, for defendant. 

Mokton, J. — The first question is, as to the correctness of the 
ruling excepted to. At common law, as a general rule, the defence 
of duress per minas must be sustained by proof of threats which 
create a reasonable fear of loss of life, or of great bodily harm or 
imprisonment of the person to whom they are made, and one man 
cannot avoid his obligation by reason of duress to another. There 
is a well-settled exception to this rule in the case of husband and 
wife, all the authorities agreeing, that each may avoid a contract 
if it was made to relieve the other from duress : Sheppard's 
Touchst. 61 ; Metcalf on Contr. 280, note ; Robinson v. O-ould, 
11 Cush. 55, and cases cited. The question whether this excep- 
tion extends to the relation of parent and child, does not appear to 
have been expressly adjudicated. But we find many dicta of judges 
and statements of authors, entitled to great respect, which show 
that from the earliest times it has been considered as the settled 
law, that the relation of parent and child was within the exception. 
See the remarks of Lord Coke in Baylie v. Clare, 2 Brownl. 275, 
2J6 ; s. c. 1 Rolle Abr. 687, pt. 4-6 ; and of Lord Bacon in Bac. 
Max. reg. 18. The same rule is explicitly laid down without ques- 
tion by the author of Bacon's Abridgment, and by Mr. Dane, and 
by Mr. Justice McLean : Bacon Abr. Duress, B. ; Dane Abr. 
166, 375 ; McClintick v. Cummins, 3 McLean 158, 159. See, 
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also, the remarks of Wylde, J., and of Twisden, J., in Wayne v. 
Sands, 1 Freem. 351. This case is too imperfectly reported to be 
of great weight, and the remarks attributed to Twisden, J., would 
exclude the case of husband and wife in opposition to all the 
authorities ; see the same case under the name Warn v. Sundown, 
3 Keb. '238. We are not referred to any modern authorities 
opposed to the views of the learned judges and authors whom we 
have cited. The exception in favor of husband and wife, is not 
based solely upon the legal fiction that they are in law one person, 
but rather upon the nearness and tenderness of the relation. The 
substantial reasons of the exception, apply as strongly to the case 
of a parent and child, as to that of a husband and wife. No more 
powerful and constraining force can be brought to bear upon a 
man, to overcome his will, and extort from him an obligation, than 
threats of great injury to his child. Both upon reason and the 
weight of the authorities, we are of opinion, that a parent may 
avoid his obligation by duress to his child, and therefore, that the 
ruling of the court below on this point was correct. The plaintiff 
contends, that the defence of duress was not open under the plead- 
ings. Where the plaintiff declares upon an executory contract, if 
the defendant relies upon duress he must specify it in his answer : 
Gen. Stats, c. 129, sects. 17-27. But this is a suit under Gen. 
Stats, c. 137, and the provisions of the practice act above cited do 
not apply to it : Taylor v. New England Coal Mining Co., 4 Allen 
577. Any evidence which goes to show that the deed under which 
the plaintiff claims the right of possession is invalid, is admissible 
under the general issue, as it sustains the defendant's denial of the 
plaintiff 's allegations. 

The evidence of duress, and also the evidence that the female 
defendant held the premises under a deed prior to that of the plain- 
tiff, was properly admitted. 

Exceptions overruled. 

The question as to what amounts to 1. " That any unlawful threats amount 

duress per minas at law will be found to duress per minas, sufficient to avoid a 

learnedly considered by Mr. W. H. contract or agreement, if such contract 

Phillips in 14 Am. Law Reg., (N. S.) or agreement would not hare been en- 

201, who, after a review of the old and tered into if the threats had not been 

modem Roman law rules, as well as the used." 

leading English and American cases 2. " That the question whether a con- 

upon the subject, submits the following tract or agreement was entered into 

eminently reasonable propositions : through fear, is a question of fact for 

Vol. XXIX.- 84 



666 



HARRIS v. CAVMODY. 



the jury to decide in each individual 
case ; and that therefore it would be 
erroneous for a judge to charge, as a 
principle of law, that the duress, in order 
to avoid the obligation, must have been 
such as was calculated to overcome the 
will of a man of ordinary firmness of 
mind." See, also, the note to Wright 
v. Remington, 18 Am. Law. Reg., (N. 
S.) 748. 

The question who may avail himself 
of duress is sometimes quite as important 
as whether duress has been exercised ; 
and the general rule unquestionably is 
chat no stranger can take advantage of 
the duress, which is a personal defence : 
Huscombe v. Standing, Cro. Jac. 187 ; 
g. c. Ewell's Leading Cases 787 ; Bac. 
Abr. Duress, B ; Mantall v. Woollington, 
Roll. Abr. 687, pi. 7 ; Wayne v. Sands, 
Frecm. 351 ; Roll. Abr. 686, pi. 6 ; 
Mantell v. Gibbs, 1 Brownl. 64 ; Plum- 
mer v. People, 16 111. 358 ; Spaulding v. 
Crawford, 27 Tex. 155 ; Robinson v. 
Gould, 11 Cush. 57 ; Jones v. Turner, 5 
Litt. 147. See, also, McClintick v. 
Cummins, 3 McLean 158 ; 2 Greenl. Ev. 
sect. 302 ; Thompson v. Lochcood, 15 
John. 256. Thus, in Huscombe v. Stand- 
ing, supra, it was held that if a bond be 
obtained from A. and B. by duress 
against A. only, B. cannot plead the 
duress against A. in discharge of the 
bond. A distinction has, however, been 
taken between common-law and statutory 
bonds. Thus in Thompson v. Lockwood, 
supra, where a joint and several bond 
was taken by a sheriff from a defendant 
whom he had no right to detain in cus- 
tody, it was held that the co-obligee, or 
surety, might avail himself of the de- 
fence of duress in a several action 
against him. See, also, Howes v. 
Marchant, 1 Curt. 143. In the follow- 
ing cases, also, viz., Governor v. Wil- 
liams, Dudley 244 ; State v. Brantley, 
27 Ala. 44 ; Fisher v. Shattuck, 17 Pick. 
252; Jones v. Turner, 5 Litt. 147, the 
defence of duress of the principal was 
allowed to be made by the sureties on 



statutory bonds. In Strong v. Grannis, 
26 Barb. 122, on the authority of 
Thompson v. Lockwood, supra, Ingersoll 
v. Roe, 65 Barb. 346, and Evans v. 
Suey, 1 Bay 1 3, the surety on a promis- 
sory note was allowed to avail himself 
of the duress of his principal ; and in 
Plummer v. The People, 16 111. 358, and 
Huggins v. The People, 39 111. 246, 
duress of principal was held not to be a 
good plea by the surety on a recogni- 
sance. The distinction above stated was 
not referred to by the court in either of 
these cases. 

There are several other exceptions to 
the rule stated above. 

A husband may avoid his contract by 
reason of duress to his wife and con- 
versely: Bayley v. Clare, 2 Brownl. 
276 ; Bac. Abr. Duress, B ; Plummer 
v. People, 16 111. 3ti ; Brooks v. Berry- 
hill, 20 Ind. 97 ; Eadie v. Slimmon, 26 
N. Y. 9 ; Green v. Scranage, 19 Iowa 
461. See also, Gohegan v. Leach, 24 
Iowa 509. In Wright v. Remington, 18 
Am. Law Reg. (N. S.) 743, however, 
the Supreme Court of New Jersey held 
that a threat made by a husband through 
procurement of one of the payees of a 
note executed by the husband, that, 
unless his wife signed such note, he 
would poison himself, which threat was 
made to induce, and did induce, her to 
sign, did not amount to duress, and was 
in law no defence to an action against 
her upon such note. See the said case 
criticised in the note thereto, p. 750. 

It seems well settled, also, in accord- 
ance with the doctrine of the principal 
case, that a son may avoid his contract 
by reason of duress to his father, and the 
father by reason of duress to his son : 
Bac. Abr. Duress, B ; Roll. Abr. 687 ; 
Bayley v. Clare, 2 Brownl. 276 ; Wayne 
v. Sands, Ereem. 351, per Wvlde, J. ; 
Southern Express Co. v. Duffey, 48 Geo. 
358, 361 ; McClintick v. Cummins, 3 
McLean, 158; Plummer v. People, 16 
111. 360 ; Osborn v. Bobbins, 36 N. Y. 
365 But see, contra, Simmons v. Bare- 
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/oof, 8 Hayw. 402 ; 1 Story on Cont. Roll. Abr. 687 ; 2 Brownl. 276 ; Bac. 

(5th ed.), \ 519, and note 9. See, Abr., Duress, B. 

also, Fulton v. Hood. 34 Penn. St. 371. A bill of sale cannot be impeached by 

The mayor and commonalty may avoid the seller's creditors, nor by an officer 

a deed by reason of a duress of the mayor: attaching in their behalf, on the ground 

Bayley v. Clare, 2 Brownl. 276 ; 9 Vin. of duress : Lewis v. Bannister, 16 Gray 

Abr. 320, Duress, B, pi. 27. 500. 

A servant cannot avoid a deed made Maeshall D. Ewell. 

by duress to his master, nor conversely : Chicago. 



Supreme Court of Illinois. 

CHARLES P. STILLMAN v. FANNIE H. STILLMAN. 

Where a wife is divorced a vinculo, and marries another man, who is able to 
afford her a reasonable support, suitable and corresponding with the position of the 
parties in society, she thereby elects to abandon her claim for future alimony on her 
first hnsband. The decree will not, however, be made retroactive, so as to cut off 
alimony that has previously accrued. 

Appeal from the Appellate Court, First District. The facts 
were as follows : 

In July 1877, Fannie H. Stillman obtained a divorce from her 
husband, Charles P. Stillman, on bill filed in the Circuit Court of 
Cook county, where the parties resided. The decree rendered 
made it obligatory on defendant to pay complainant $60 per month 
as alimony. That sum was regularly paid to complainant, up to 
the first day of February 1880. 

On the 14th day of January 1880, complainant married Frank 
Eldredge, with whom she has ever since lived as his wife. 

At the March Term 1880, of the Circuit Court in which the 
divorce proceedings were had, defendant appeared and entered a 
motion to amend the decree so as to exempt him from further pay- 
ment of alimony, or to decrease the amount fixed by the decree. 
An affidavit of defendant set forth as the grounds of the motion, 
1. A material decrease in the amount of his income since the ren- 
dering of the decree, and financial embarrassment occasioned by 
encumbrances upon his property, and 2. The subsequent marriage 
of complainant. 

Complainant resisted the motion, and filed her own affidavit, in 
which she stated, 1. Facts tending to show the financial ability of 
defendant to continue to pay the alimony awarded her by the orig- 
inal decree, and 2. That the income of her present husband, after 



